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I. INTRODUCTION

 Pursuant to Court’s email dated February 6, 2023 

(Appendix), Hood amends his reply to College’s answer, dated 

January 18, 2023, objecting to Hood’s Motion to Extend Time.  

 Because College’s answer to Hood’s petition for review 

asked this Court to determine related but substantively different 

issue from those identified by Hood, then a reply is authorized 

by RAP 13.4(d) and necessary to serve the ends of justice. 

II. ARGUMENT

A. College’s answer raised related but substantively

different issues.

A respondent must raise in its answer any issue that it 
wishes this court to address. RAP 13.4(d). The court will 
normally not review any issues not presented in the 
petition for review or the answer. RAP 13.7(b) 

Estate of Jordan v. Hartford Co., 120 Wn. 2d 490, 496 (Wash. 

1993). In other words, this Court will normally review issues 

presented in an answer.  
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College’s answer to Hood’s petition for review asked: 

1. Did the Court of Appeals properly apply public
records case law when it held that the College reasonably
interpreted Mr. Hood’s clarifying communications,
conducted a search reasonably calculated to uncover the
records sought, and provided the records to Mr. Hood?

2. Did the Court of Appeals properly apply public
records case law when it held that Mr. Hood is not entitled
to attorney’s fees when he is not a prevailing party, not an
attorney, and where there is no evidence that attorney’s
fees are connected to the litigation?

Compare College’s Answer, p. 2-3 to Hood’s Petition For 

Review, p. 7. 

Because these questions unambiguously task this Court 

with determining the proper application of case law to a request 

for identifiable records, then this Court must review Division II’s 

opinion from the perspective of those questions.  That is, while 

the questions may be related to the issues raised in Hood’s 

petition for review, they generate substantively different 

considerations.   

 “[A]n appellate court generally will not consider an issue 

raised for the first time during oral argument where there is no 
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argument presented on the issue and no citation to authority 

provided.” State v. Olson, 126 Wn. 2d 315, 320 (Wash. 1995). 

Hood’s reply arguments, not repeated here, show that  the 

College’s questions merited a reply, particularly given Division 

II’s  unprecedented and consequential holding that a request for 

identifiable records does not identify records. Unlike in State v 

Olson, Hood addressed the College’s questions by citing 

authorities and presenting arguments that differed from the 

authorities and arguments in his petition for review.   

 College could have strictly responded to the issues and 

arguments in Hood’s petition for review. Instead, College raised 

different issues but seeks to prevent Hood from replying to them. 

“The state "cannot have its cake and eat it too."” State v. Laws, 

51 Wn. 2d 346, 350 (Wash. 1957). 

 In short, College’s questions to this Court posed related 

but substantively different issues that triggered and justified a 

reply, thus Hood’s reply was merited pursuant to RAP 13.4(d).  
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B. Denying an extension of time would not serve the

ends of justice 

Generally. The appellate court may, on its own initiative 
or on motion of a party, waive or alter the provisions of 
any of these rules and enlarge or shorten the time within 
which an act must be done in a particular case in order to 
serve the ends of justice, subject to the restrictions in 
sections (b) and (c). (b) Restriction on Extension of Time. 
The appellate court will only in extraordinary 
circumstances and to prevent a gross miscarriage of justice 
extend the time within which a party must file a notice of 
appeal, a notice for discretionary review, a motion for 
discretionary review of a decision of the Court of Appeals, 
a petition for review, or a motion for reconsideration. The 
appellate court will ordinarily hold that the desirability of 
finality of decisions outweighs the privilege of a litigant to 
obtain an extension of time under this section. The motion 
to extend time is determined by the appellate court to 
which the untimely notice, motion or petition is directed. 

RAP 18.8 (emphasis added). (Section (c) does not apply). 

First, Hood had been diligently working on a reply and 

asked for an extension of time only due to illness, which this 

Court granted the same day. Motion For Extension Of Time To 

File Reply To Respondent’s Answer, dated January 13, 2023,.  

Second, College had previously agreed to an extension of 

time if necessary. Id. Its objection was not directed at the 
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extension per se, but at the issue of whether a reply was 

authorized. See section  A, supra. College is not prejudiced by 

an extension of time. 

Third, Hood’s reply is not listed in  18.8(b) supra. 

Fourth and most importantly, denying Hood the 

opportunity to reply to issues raised in  the College’s answer 

“would constitute a gross miscarriage of justice because of the 

appellant's reasonably diligent conduct.” Reichelt v. Raymark 

Indus, 52 Wn. App. 763, 766 (Wash. Ct. App. 1988). Moreover, 

after citing RAP 1.2, this Court ruled that 

[…] the case should be decided on the merits [when there 
is] no prejudice to the other party and no more than a 
minimal inconvenience to the appellate court. […] In 
addition, RAP 10.3(a)(5) requires argument in support of 
the issues presented for review, together with citations to 
legal authority. […] More importantly, the other party is 
unable to present argument on the issue or otherwise 
respond and thereby potentially suffers great prejudice. 

State v. Olson, 126 Wn. 2d 315, 318-21 (Wash. 1995) Internal 

citations and quotations omitted, emphasis added. 
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In short, Hood would be prejudiced if prevented from 

addressing the related but substantively different issues raised by 

the College. College cannot now fairly seek to prevent Hood 

from addressing issues that College raised in its answer. 

III. CONCLUSION

Based on the foregoing, Hood’s motion to extend time 

should be granted. 

Pursuant to RAP 18.17(b), this brief contains 969 words. 

 Respectfully submitted this 7th day of February, 2023 by,  

s/ Eric Hood 
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CERTIFICATE OF SERVICE 

Pursuant to RCW 9A.72.085, the undersigned hereby 

certifies under penalty of perjury according to the laws of the 

State of Washington that on the date below the foregoing was 

delivered to Respondent counsel via email. 

Signed by: 

s/Eric Hood Date:  

Eric Hood   
Langley, WA 98260 
5256 Foxglove Lane, PO Box 1547 
360.632.9134 
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